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86 VIRGINIA LAW REVIEW 



TAXATION IN A STATE CONSTITUTION. 1 

. _ O property is taxable in New Hampshire unless and until 
J^_ it is so designated by the legislature. But all so desig- 
nated is assessable and that proportionately, that is, at the same 
rate in the same taxing district. Land and buildings and many 
classes of personal property, including corporate stocks in cer- 
tain cases, have in the course of time been made taxable by 
statute. 

It was early held, however, that "a taxation of shares at their 
appraised value would in fact be double taxation of the prop- 
erty, once to the corporation itself, and again to the corporators, 
which would be unjust, oppressive and unconstitutional". 2 This 
principle extends to shares in foreign as well as domestic cor- 
porations. It is only when the property of a corporation in this 
State is not taxable directly to it, that we can assess its capital 
stock. I have known but one such case. And it is only when 
neither the property of a corporation located out of the State 
nor its shares are taxed there that its stock becomes assessable 
here. I have learned of no such case. It may, therefore, be 
stated broadly that corporate stocks are constitutionally tax free 
in New Hampshire. 

The Act of 1772 added "money in hand or at interest, more 
than the owner gives interest for", to the classes of property 
previously made subject to taxation. This ancient statute well 
expresses the present law controlling the taxation of intangibles. 
"Money on hand", as several revisions have made the statute 
now to read, is held to include money on deposit, and "money 
at interest" to embrace that represented by bonds, notes, ac- 
counts and all other interest-bearing obligations whether re- 
duced to writing or not. Receivables without interest and, for 
a very peculiar reason, deposits in savings banks, are not in- 
cluded. 

The severity of the law is greatly lessened by the right to 
offset debits against money and interest-bearing credits. 



1 Address delivered by governor Albert O. Brown of New Hampshire 
before the National Tax Association on September 15th, 1921. 

2 Smith v. Burley, 9 N. H. 423, 427. 
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Shrewd men see to it that on the first day of April they are pay- 
ing interest on a sum sufficiently large to balance their cash and 
interest-bearing receivables. 

Nevertheless the law has operated to discourage investments 
in bonds during the century and a half of its existence, and 
especially for the last nine years, during which the sworn inven- 
tory requirements have been rigidly enforced. Much money 
belonging to trusts and to women, that would naturally be found 
in underlying securities, has been put into the preferred shares 
of the railroads and industrial corporations. Large sums have 
gone into stocks preferred in name only and into common shares 
of little or no value. How unfortunate stock investments may 
prove the recent past has illustrated. 

The entire commission or exemption from taxation of the 
bonds of privately owned corporations which, with us, to a 
greater extent than any other security represent money at in- 
terest, although within the power of the legislature, has found 
no favor with that body. Their classification, however, though 
beyond the power of the legislature, has been the subject of 
much discussion by the people and of occasional consideration 
by constitutional conventions, as also has an income tax. A 
coalition in the Convention of 1912 procured the submission of 
an amendment empowering the legislature "to specially assess, 
rate and tax growing wood and timber and money at interest", 
and to tax incomes from the stock of foreign corporations and 
money at interest and to graduate the tax. But the amendment 
was rejected at the polls by a few votes. 

In 1915 the amount of money at interest, not offset and there- 
fore subject to taxation, chiefly represented by bonds, had 
shrunk to less than $12,000,000 and the tax thereon to less 
than $200,000. On the other hand the need of revenue had 
greatly increased. Therefore Governor Spaulding in his mes- 
sage to the legislature said, "I recommend that intangibles now 
taxed, be exempted from taxation, but that the revenue from 
all intangibles, including stocks, be taxed at the rate applied to 
all other property." 

In pursuance of this recommendation a bill providing that 
personal estate liable to be taxed should include money received 
during the year preceding the first day of April as dividends 
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upon shares and as interest upon money loaned, whether rep- 
resented by bonds or otherwise, was framed, introduced in the 
house of representatives and referred to the appropriate com- 
mittee. It of course exempted the principal of the money that 
produced the income to be taxed. 

An opinion of the justices of the Supreme Court to the effect 
that the proposed law was within the power of the legislature 
and if enacted would be valid, was obtained. 3 Public hearings 
were had. But the bill was defeated in committee. 

Out of the agitation, however, came a call for a constitu- 
tional convention. Such a convention assembled in June, 1918, 
and, largely on account of the war, after a session of three days, 
adjourned with a resolution for an income tax amendment 
pending. 

The convention reassembled in January, 1920, and passed 
the income tax resolution by a large majority of its votes. The 
proposed amendment was submitted to the people at the Novem- 
ber election In that year. The vote was 49,018 for it and 32,- 
173 against it. It therefore failed to receive the requisite two- 
thirds majority. The total vote having been light, only slightly 
greater than half of that cast for the electors, and the interest 
in the presidential, gubernatorial, senatorial and congressional 
elections having been great, it was thought the amendment 
might have been overshadowed by other matters involved. 
Consequently, in the winter of 1921, the legislature having 
made an adequate appropriation, the convention was again re- 
convened. In a session that lasted only one day the same 
amendment was submitted for a second time without debate 
and unanimously. At the annual meetings in the cities on the 
same day it was disastrously defeated by a vote of 21,580 
yeas to 33,819 nays. 

The convention was composed of superior men. In this 
State membership in a constitutional convention is regarded as 
a great honor and the personnel is affected accordingly. In 
this instance the delegates, apportioned upon practically the 
same basis as the representatives in the lower branch of the 
legislature, exceeded 435 in number. It may be said, paren- 
thetically, that there exists in New Hampshire, a State with 



* In re Opinion of Justices (N. H.), 93 Atl. 311. 
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only 440,000 people, a house of representatives which, with the 
exception of the British House of Commons and the National 
House at Washington, is the largest parliamentary body in the 
English speaking world. Is there any wonder that we have 
not yet felt the need of either the initiative, the referendum or 
the recall? That the convention rendered one verdict and the 
people another and opposite one, both emphatic, may possibly 
be attributed to the difference in quality of the membership of 
the tribunals. 

The defeat of the income tax amendment was achieved, in 
an important degree, by a whispering campaign, inaugurated by 
some of those whose interests would be adversely affected by 
the tax and largely conducted by those who erroneously thought 
their interests might be so affected. In certain wards in sev- 
eral of the cities where the people were practically all of foreign 
birth or immediate extraction, the vote was especially heavy 
against the amendment. The voters were mostly operatives 
and laborers who lived in hired tenements. Of course they 
were not informed of the fact that in the absence of a new 
source of revenue the inevitable increase in the cost of govern- 
ment would be assessed principally upon real estate and would 
ultimately be for them to pay in proportion to their occupancy 
of the same. 

There was no valid provision for publicity. The convention 
voted to contribute the pay of the delegates for the last session 
to that cause, but the attorney general ruled that such action 
was not binding. Some speeches were made to thin audiences 
in favor of the amendment. Few if any were made on the other 
side. More of the newspapers supported the proposition than 
opposed it. The Grange was for it, but organized labor, on the 
ground that wages might ultimately be reached, was against it. 

The Federal Income Tax with its vexatious returns and the 
Massachusetts tax with its additional returns and increasing 
rate provided arguments, even for the fair minded and intelli- 
gent, the force of which was difficult to controvert. 

It is idle to speculate upon what might have been the fate 
of a narrower amendment had one been submitted to the people. 
Some men of sound judgment think that one limited to the in- 
come from stocks and bonds would have been more likely to 
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succeed. I do not partake of their confidence. People of in- 
fluence in New Hampshire generally own a few shares of stock 
or have at least a bond or two which are now offset. An amend- 
ment directed toward dividends and coupons alone would have 
encountered their opposition as surely as the more general one 
did, and it would have been made effectual in the same way and 
to a degree sufficient to accomplish its purpose. In my opinion 
it was only by making a definite constitutional exemption of a 
sum large enough seriously to impair if not enough to destroy 
the usefulness of the amendment that ratification could have 
been accomplished, either in November or in March. 

The result was cheerfully accepted by all good citizens with 
a determination to make the best of the situation. Nevertheless, 
it cannot be truthfully said that the consequent and very great 
increase in taxes cast upon tangible property is being either 
joyously or quietly borne. 

The convention is still in existence and can again be sum- 
moned by the presiding officer, but, as that officer, I can safely 
say it will not be summoned. Another, however, may soon be 
called. The constitution provides that the sense of the people 
as to revision and a convention for that purpose shall be taken 
at the expiration of every seven years. It will be appropriate 
and necessary for the next legislature to make suitable provi- 
sion for such action. It will be five years thereafter before any 
statute in pursuance of an amendment can, in regular course, 
become operative. 

New Hampshire is said to be the only State that still exclu- 
sively adheres to the convention system of amending its con- 
stitution. Numerous efforts have been made for a more liberal 
method, at least in the alternative, but to no effect. The State 
maintains an exceedingly conservative attitude toward the mak- 
ing of changes in its fundamental law. 

It may transpire that the people cannot well wait for the 
operation of convention machinery, the speed of which they are 
unable to accelerate. In such circumstances can there be any 
possible relief? It is believed a very serviceable enactment in 
the nature of an income tax can be supported under the consti- 
tion as it is. The money derived from dividends and coupons 
is, according to the law of this State, property upon which a 
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tax may be assessed. The same thing is doubtless true of in- 
comes from other sources. Under the rule of proportion the 
rate would need to be that imposed upon other property in the 
same taxing district, and the assessment would in reality be a 
property tax and not an income tax. But the terminology of 
taxation is relatively unimportant. 

At present the principal of property bears the entire tax 
burden to the exclusion of income. But so far as the constitu- 
tion is concerned, the situation might be reversed. We might 
if we desired, discontinue the tax on all property except income 
and resort to that alone for the full support of government. 
The change would involve merely the substitution of income, as 
the subject of taxation, for all the property now taxed. The 
machinery now in use and methods now employed, would have 
to be changed but little if at all. Moreover, any classes of in- 
come could be omitted or exempted from all taxation as certain 
classes of property now are. There would, of course, in every 
district, be a tremendous decline in the valuation returned and 
a corresponding increase in the rate imposed. 

This scheme of substitution, though perfectly constitutional, 
is of course impracticable in the cities and towns because of the 
difficulty of segregating enough income to bear, at any reason- 
able rate, the whole burden of taxation. 

By foregoing its direct tax and relinquishing to its po- 
litical subdivisions all right to the public service taxes now 
received and retained by it, the State, as a state, would divest 
itself of all property taxes whatsoever, and of course of all 
rates of taxation. There would be a consequent loss of revenue 
represented by the divested taxes. But this could easily be made 
good by imposing a new State property tax on income from any 
or all sources. As there would then be but one rate of taxation 
there could be no lack of proportion. 

This plan would give the State an adequate and even de- 
sirable system of taxation. Flexibility would be one of its 
merits. The varying demands for revenue could generally be 
met by fractional changes in the rate of taxation. The tax 
would be easy to assess, as the amount of income could be as- 
certained from the Federal return of the party taxed or a dupli- 
cate thereof. And it would also be easy to collect, since it 
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could be taken from income without liquidating fixed or unpro- 
ductive property as is sometimes necessary under the present 
system. 

The Convention of 1918 and 1921, being in session for in- 
come tax purposes only, nevertheless interested itself in other 
matters. In addition to the amendment already discussed, six 
others were involved in the first submission. They authorized 
(1) graduated and progressive features for the present inheri- 
tance tax law, (2) conferred upon the governor the right to 
approve or disapprove separate appropriations, (3) permitted 
the reduction of the size of the house of representatives, (4) 
removed protection from those conscientiously scrupulous about 
bearing arms, (5) abrogated certain religious restrictions and 
(6) allowed pensions for more than one year at a time. All of 
them failed ratification. At the second submission the last 
three propositions were omitted and the basis for the reduction 
of the house was changed. Again all failed. 

Certain of these measures, such as the extension of the veto 
power to separate items in appropriation bills and the removal 
of the shield of conscientious scruples as a defense against mili- 
tary service, were expected to be approved with practical una- 
nimity. That they were not is probably due to the fact that 
those opposed to an income tax decided not to take the chance 
of careless and ignorant voting, and so quietly passed the word 
to vote "No" and nothing but "No" on all the amendments. 

The situation is serious. General property is paying all it can 
afford for the support of government. We have adopted a new 
and elaborate educational system which must be supported and 
strengthened. Our good roads must be improved and extended. 
Other needs must be mot. And real estate which is now overbur- 
dened must be relieved. All things considered, a new source of 
revenue is imperative. But the only one in sight is the return 
from dividends, interest and personal effort. It therefore does 
not require great discernment to assert with confidence that 
before many years go by the people of New Hampshire will be 
compelled to accept either an income tax or a tax on incomes. 

Albert O. Brown. 
Governor of New Hampshire. 



